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EDITORIAL NOTES. 


Since our last issue death has come to Vice-President Hobart and 
closed the earthly life of one who was, it may be said without fear of 
contradiction, as attractive, influential and distinguished a man as New 
Jersey has produced in many decades. Last month we noted the gen- 
eral desire among all classes of people for his recovery, but this was not 
to be. He died at Paterson in his own home, at 8:30 o’clock on the 
morning of November 21. The cause of his death was an affection of 
the heart, from which he had been suffering for some time. The news 
of his death spread quickly and messages of sympathy came in to the 
family from all portions of the civilized world, but at the request of Mrs. 
Hobart these messages were not made public. The body was embalmed 
and the funeral occurred on Saturday, November 25, and was attended 
by more distinguished men than any funeral since that of President 
Grant. Almost all the officials of the United States Government at 
Washington, including such members of Congress as could reach Pat- 
erson in time, were present, and the President of the United States was 
the chief mourner among them all. The confidential relations existing 
between President and Vice-President were such as have not heretofore 
been known in many years. It is doubtful, indeed, if since the founda- 
tion of the Republic any Vice-President had so marked an influence upon 
the Senate over which he presided, or even over the President and Cab- 
inet, as Garret A. Hobart. We need not recapitulate the facts of his life, 
because they have been published in every newspaper. In the speech of 
Judge Fort, of Newark, nominating Mr. Hobart for the Vice-Presi- 
dency before the Republican National Convention on June 18, 1896, the 
following language was used, which summed up the man succinctly: 
“A true representative of this class of Republicans in New Jersey we of- 
fer you to-day. He is in the prime of life; a never-faltering friend, 
with qualities of leadership unsurpassed; of sterling honor, of broad 
mind, of liberal views, of wide public information, of great business ca- 
pacity, and withal, a parliamentarian who would grace the Presidency 
of the Senate of the United States. A native of our state, the son of 
an humble farmer, he was reared to love of country in sight of the his- 
toric field of Monmouth, on which the blood of our ancestors was shed, 
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that the Republic might exist. From a poor boy, unaided and alone, 
he has risen to high renown among us. In our state we have done 
for him all that the political conditions would permit. He has been 
speaker of our Assembly and President of our Senate. He has been 
the choice for United States Senator of the Republican minority in the 
Legislature, and had it been in our power to have placed him in the 
Senate of the United States, he would long ere this have been there.” 





While Mr. Hobart was not an active member of the New Jersey Bar, 
he had, nevertheless, been counsel for the city of Paterson, and was al- 
ways esteemed as a safe and judicious counselor. He studied law in 
the office of Socrates Tuttle, of Paterson, and was admitted as attorney 
at the June term, 1866, and as counselor at the June term, 1871. He 
was elected city solicitor of Paterson in 1871 and in 1872 became coun- 
sel of the Board of Chosen Freeholders of Passaic county. He de- 
clined re-election as city solicitor, stood for the Assembly and was elected. 
In his second year he became speaker of the House. He declined a 
renomination in 1875, but in 1876 he was sent to the state Senate. He 
was re-elected in 1879 by the largest majority that Passaic county had 
ever given to a Republican. He presided over the Senate in 1881 and 
1882 and declined a renomination, but he was the candidate in 1884 of 
the Republican minority in the Democratic Legislature which sent John 
R. McPherson to Washington. Apart from holding office, Mr. Hobart 
from 1880 was an important figure in New Jersey politics. He was 
elected to the Republican State Committee while he was still in the 
Senate, and was chairman of the committee from 1880 to 1891, when 
he resigned. He was credited with the recommendation of John W. 
Griggs as the gubernatorial candidate in 1895, and the result vindicated 
his judgment. Without doubt his advice to the President made Gover- 
nor Griggs the Attorney-General of the United States. So faithfully and 
ably had Mr. Hobart labored that he was the unanimous choice of the 
New Jersey delegation to the National Convention of 1884 for member 
- of the National Committee. He was honored twice again in the same 
way, and from 1892 to 1896 he was vice chairman of the committee. At 
the Republican National Convention of 1896 he received 533§ votes on 
the first ballot, Henry Clay Evans, of Tennessee, coming next with 2774. 
At the polls the following fall, the nominee for Vice-President rolled up 
a majority of nearly 90,000, a great token of the appreciation in New 
Jersey in which Mr. Hobart was held by those who knew him best. 





The decision of Judge Woolson of the United States District court, 
Keokuk, Iowa, would, if sustained, render unenforceable most of the 
commercial mortgages held by investors in banks. The decision is that 
there must be a stamped assignment of a mortgage to make it effective; 
that under the revenue stamp act of Congress, any transfer of a mortgage 
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which is not a de facto stamped assignment makes the mortgage invalid 
and incompetent as evidence in a court of justice. The decision came 
in a case arising out of the operations of Grant Gillett, the Kansas ex- 
cattle king, now a fugitive in Mexico. The state bank of Orion, Kan., 
claimed to own a bunch of cattle under a mortgage executed by Gillett 
and later transferred to the bank. The cattle were sold later to an lowa 
man, and he claims the mortgage held by the bank was inoperative, as 
it had been stamped only once. He claimed that the act of Congress 
requires stamps to be affixed every time the mortgage is transferred in 
any way, and that each transfer must be stamped as if it were an original 
issuance of the mortgage. The mortgage given by Gillett and sold as 
commercial paper through a line of banks to the Orion bank was stamped 
once only. It was claimed that the mortgage cannot be introduced in 
evidence for the same reason, and that any kind of transfer must be con- 
sidered an assignment under schedule A on page 16 of the pamphlet 
stamp tax law. But the Commissioner of Internal Revenue, Mr. Wilson, 
is unable to concur in the conclusions of Judge Woolson and in an official 
letter, dated Nov. 17, he concludes as follows: “It is to be presumed 
that Congress made its laws with reference to the business of the coun- 
try, and did not intend to make enactments impossible of execution. To 
tax the implied transfer of chattel mortgages, where it has become the 
practice to go into the open market and sell the notes secured thereby, 
would render it necessary to tax each and every transfer. Suppose the 
mortgage should secure a half dozen notes, and each note should be in- 
dorsed by the original holder to a separate party, and each indorsee, dis- 
posing of his interest, should again indorse it over to another until each 
note should pass through the hands of six different holders, would it not 
be very difficult, if not impossible, to collect tax from thirty-six different 
transferers of the same instrument, and how is the $1,000 exempt from 
tax to be apportioned among all the transferers? Again, take the in- 
stance of the bonds issued by corporations in this country, vast in number 
and vast in amount. All of these bonds are secured by mortgages or 
deeds of trust. There is no doubt that each transfer of bonds carries 
with it the security pledged therefor. Then, according to Judge Wool- 
son’s doctrine, in a case where a man buys one thousand dollars’ worth 
of bonds secured by mortgage, the mortgage is transferred to him pro 
tanto, and a tax accrues as a transfer therefor. Is such a construction 
of the law possible of execution? To state the question is to answer 
it. All laws must be reasonably construed. I, therefore, rule that 
Congress intended only to tax the express assignments and transfers of 
mortgages, and not those that were merely implied or by operation of 
law, and that the transfer or assignment of a mortgage to be liable to 
stamp tax under the terms of Schedule A, act of June 13, 1898, must be 
made in writing and signed by the assignor.” 





Mr. Francis B. Lee, of Trenton, writes, almost daily, pleasant articles 
for the “Trenton Times.” While always short, they are also always 
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readable. Recently he had this to say of the New Jersey State Library: 
“The New Jersey State Library, like all similar institutions, had an hum- 
ble beginning. In the early days of the century the state, from time to 
time, was presented with official documents from the federal government, 
as well as from the various departments of other commonwealths. Many 
of these works were the yearly pamphlet laws of other states and the 
reports of various American courts. The collection was stored in the 
Assembly room of the old State House until the Legislature of 1813, 
recognizing the value of the vc'umes, provided for an official library, and 
later purchased a bookcase to contain them—the identical bookcase, by 
the way, which now stands against the west wall of State Librarian Bu- 
chanan’s office. The original purpose of the State Library was that it 
should be used solely by the lawyers. True, a few books, other than 
those used by the legal profession, found a place on the shelves. These 
were mainly gifts by authors or presents from friends. The library, in 
its law section, grew apace. The early lawyers appreciated the library 
and frequent donations were made thereto. Particularly was this true 
in the matter of ‘black letter’ folios and early English reports, of which 
the New Jersey State Library has one of the best collections in the United 
States. The late Chief Justice Beasley took a great personal interest 
in this phase of the development of the institution, and always argued 
that the library should not be turned from its original purpose. The 
result is that the library is well equipped and compares favorably upon 
the law side with others in this country. * * * And in its miscel- 
laneous department it has acquired some special collections worthy of 
mention. The publications of the Smithsonian Institute, Patent Office 
reports, journals of the Senate and House of Representatives, the files 
of the ‘Congresional Globe’ and ‘Record’ are most complete. The col- 
lection of Jerseyana is much consulted and is representative, as are the 
sets of American magazines, particularly of the first half of the century. 
There are also files of the ‘Times,’ ‘True American’ and ‘State Gazette,’ 
of this city; the ‘Newark Advertiser’ and the ‘New York Tribune,’ to- 
gether with many copies, bound, of ‘Isaac Collins’ Gazette,’ established 
in Burlington at the outbreak of the Revolution and afterward printed 
in this city.” 





We present below, in full, the address of Mr. Edward Q. Keasbey at 
the “Conference on Trusts and Combinations,” held in Chicago in Sep- 
tember, which conference attracted the attention of the whole country. 
This is not the same paper which Mr. Keasbey presented at the meeting 
of the American Bar Association at Buffalo in August. It is needless 
to say that this address, like many others at the Conference, deserved and 
will receive careful study on the part of ali who are interested in this most 
important subject. 





The Supreme court at the November term declined to consider 
three cases wherein briefs were submitted by a lawyer not a counselor. 
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The Court of Errors and Appeals at the June term discharged a rule to 
show cause where the argument was moved by one in the same position. 
It is sufficiently évident that neither of these courts will relax the ancient 
custom and law of the forum which excludes everyone but a counsellor, 
or a party appearing pro se, from audience. The writer speaks with 
authority in saying that some members of the Court of Chancery view 
with disfavor the increasing violations of the same custom in their tri- 
bunal. It is certainly contradictory for that court to disregard a bill of 
complaint not signed by counsel, and yet to permit a mere solicitor to 
exploit himself at the Bar. As long as the two degrees are maintained, 
their privileges should not be confounded. 





NEW JERSEY AND THE TRUSTS.* 





New Jersey has been called the mother of trusts, and coming from 
that state, where so many of the large corporations have had their origin 
and have their homes, I have listened with special interest to your discus- 
sion as to their character and conduct. I have not come here to main- 
tain or defend them, for although many of them are only a few months 
old, they are all big enough to take care of themselves. I have come 
to hear what is said about them outside of their home, and to carry back 
to the people of my own state any suggestions you may have to offer for 
their regulation and discipline. At the same time I would like to say a 
few words on her behalf, and to state as clearly as possible the principles 
upon which she is acting in dealing with the corporations for whose 
existence and conduct she is in a measure responsible. 

It is true that many large corporations have been formed during 
the last few years under the laws of New Jersey, and that these are called 
the trusts. The names of many of them are well known. In name 
and in form they are merely ordinary corporations organized under an 
old statute in New Jersey that makes provision for the formation of manu- 
facturing companies, but their capital stock is very large and their names 
will be recognized as those of some of the most notorious of the trusts. 
There is the Standard Oil Company, with a capital of one hundred mil- 
lions; the American Refining Company, with a capital of seventy-five 
millions; the American Woolen Company, with a capital of seventy-five 
millions; the American Copper Company, with a capital of seventy- 
five millions; the Distilling Company, of America, with a capital of one 
hundred and twenty-five millions; the Federal Steel Company with a 
capital of two hundred millions, and many others. The whole number 
of corporations organized between the first of January and the first of 
August of the present year is 1636, and the aggregate of their capital 
stock is more than two thousand million dollars. 

New Jersey, indeed, is not the only state in which large corporations 
are formed for the purpose of carrying on business throughout the whole 
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country. West Virginia and Kentucky have for a long time afforded 
especial facilities for the formation of companies intending to exer- 
cise their powers in other states, and Delaware has lately offered peculiar 
inducements for the creation of such companies. In fact there is hardly 
any state in which corporations cannot be formed with capital enough 
and powers enough to become formidable rivals of the greatest of the 
companies that have been organized in New Jersey, and yet it is true 
that New Jersey is the state in which by far the largest number of great 
corporations have been organized, and for this reason it cannot but be in- 
teresting in a conference of this kind to enquire what it is in the laws 
or policy of New Jersey that leads men to turn to that state for the or- 
ganization and protection of the capital invested in such great enter- 
prises. 

It is the great corporations that are really the subject of the discus- 
sion of this conference. If we would discuss to any purpose the effect 
of trusts and combinations of capital we must deal with them in the form 
which they have now assumed. It is idle for us at the present time to 
talk of trusts in the original and real meaning of the word. | Combina- 
tions of capital for the purpose of controlling the market are no longer 
made in the form of trusts. They are no longer made by means of 
agreements to refrain from competition, and by placing of the stock of 
rival companies in the hands of trustees. When the courts declared that 
such agreements and conspiracies were invalid and the Legislature of 
many states declared combinations in the form of trust or otherwise, to 
prevent competition to be unlawful, the agreements were annulled and 
the combinations were dissolved, and men who desired to unite their in- 
terests under one control formed corporations and transferred to them 
the stock or property and business of existing companies. It is these 
corporations that we have to deal with, and not with agreements in re- 
straint of trade or conspiracies to prevent competition and maintain 
prices. 

The results intended and accomplished by the corporations may be 
the same as those intended by the trusts, but the difference is vital in its 
legal effect, and the difference must be clearly perceived in any fruitful 
discussion of the remedies to be applied. Remedies that were effectual 
against the agreements or trusts may be wholly futile if it is attempted 
to apply them to corporations which enter into no agreements, engage 
in no conspiracies and hold no property on any unlawful trust. 

The corporations are in form like other corporations and they exer- 
cise the rights of property which are common to all corporations, and in- 
deed to all individuals. They differ from other corporations only in that 
they are larger and more powerful, in that they have more capital, and 
have acquired the control of many separate enterprises under a single 
management, and as a consequence they do in effect prevent competi- 
tion among the several enterprises under their control, and tend to 
monopolize, so far as is possible, the trade of those enterprises. It is in 
these points of difference that they resemble the combinations made in 
the form of trusts, and it is in these points of difference that they are re- 
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garded as dangerous; but in discussing the dangers and the remedies 
it is important to bear in mind, first, that it is not trusts or agreements 
in restraint of trade that we have to deal with, but large corporations, 
and, secondly, that it is not corporations as such that have aroused this 
anxiety, but only the fact that the form of organization has been used to 
avoid the effects of excessive competition and to control so many indi- 
vidual enterprises as to create a single ownership and create what is 
called a monopoly of the trade in which they were engaged. It is the 
attempt to prevent competition and create a monopoly that has alarmed 
the people and provoked antagonism. It is these that are the subject 
of discussion, and it is for these that remedies are demanded. 

It is in view of these facts that I wish to present to you a brief state- 
ment of the policy and legislation of New Jersey with regard to corpora- 
tions, and to enquire why it is that so many large companies commonly 
called trusts have been formed under her laws, and to consider whether 
she owes it to her own people, or to the country at large to make changes 
in those laws. There has been no legislation in New Jersey against 
trusts as such. No statute has been passed declaring combination and 
agreements by way of trusts or otherwise in restraint of trade to be un- 
lawful. When combinations of industrial enterprises became so large 
as to be formidable, it soon became apparent that if they were declared 
illegal as contracts they could easily be formed under the ordinary rules 
of law governing corporations, and the experience of other states in 
their attempt to enforce such statutes was not such as to encourage the 
following their example, nor was it easy to find words which should 
apply to the really formidable combinations of capital without affecting 
the freedom of contract between individuals and making illegal a great 
number of perfectly harmless arrangements with respect to the conduct 
of their trade. It seemed best to leave it to the courts to declare in- 
valid contracts which were found to be really against public policy rather 
than to pass laws in general terms which might hamper the liberty of in- 
dividuals and restrict the natural tendency of organized society toward 
combination of effort. This tendency among the working men had 
been recognized and encouraged by the repeal of the laws making it 
criminal for them to combine to obtain higher wages, and this was fol- 
lowed some years after by removing from the conspiracy act all reference 
to acts injurious to trade or commerce. The questions what acts are 
injurious to trade or commerce was considered too difficult a question 
of political economy to be left to a jury in a trial for conspiracy. 

The first fact to be noted in the inquiry into the policy of New Jersey 
with regard to corporations is that there is nothing of much consequence 
that is new in her existing laws. The large companies lately incorpo- 
rated were organized under a general law which in its substantial fea- 
tures has been in force ever since 1846, and which has been unchanged 
in any very important particulars during the last twenty-five years. From 
a very early time it has been the policy of New Jersey to encourage the 
combination of capital for the promotion of industries, and charters were 
freely granted for that purpose. There is one that is still in force that 
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was drawn, or at least revised, by Alexander Hamilton, for the formation 
of a society for the establishment of useful manufactures with a capital 
of one million dollars, and with power to hold property to the amount 
of four millions and with authority to create a city government which was 
to take the name of the great New Jersey lawyer who took part in the 
formation of the Constitution of the United States, and which became 
the great manufacturing city of Paterson. Special charters, however, 
created special privileges, and a general act, as I have said, was passed 
in 1846, and the power to grant special charters was abolished in 1875, 
and in that year a revision of all the general acts concerning corporations 
was made and permission was given to any persons to form corporations 
for any unlawful business or purpose whatsoever. The provisions of 
that act were substantially the same as those of the earlier statutes, and 
these provisions have remained substantially unchanged until the present 
day. The act was drawn with the purpose of carrying out the settled 
policy of the state to encourage the aggregation of capital for promoting 
manufactures and developing the resources of the state. It was recog- 
nized that the efforts and the means of individuals were inadequate to 
large undertakings, and that provision must be made for combining the 
resources of many without risk of individual liability, and corporations 
were regarded as the means of accomplishing this result. 

The earlier acts contained a provision for filing statements every 
year of the condition of the companies, and their assets and liabilities, but 
this was omitted from the act of 1875. it was considered that the publi- 
cation of such a statement might, under many circumstances, be disas- 
trous to the business and that such a requirement would not be tolerated 
with respect to the business of individuals. Provision was, therefore, 
made that stockholders should have access at all reasonable times to the 
books of their company, and they were given power to make such regu- 
lations as they saw fit for the conduct of the business, but no obligation 
was laid upon the company to make known to the public or its rivals 
the precise condition of its affairs. In this respect the policy of New 
Jersey differs from that of many other states, and it seems to be generally 
agreed in this conference that the publication of such statement should 
be required, and this publicity is suggested as a safeguard against the 
dangers of the large corporations called trusts. Without arguing this 
question just now, I wish only to emphasize the fact that the policy of 
New Jersey is not a new one, and was adopted nearly twenty-five years 
ago, with a view to a government of the business within her own 
borders. It is a part of her policy of treating corporations as associa- 
tions of individuals for business enterprises and dealing with them as it 
deals with individuals and partners in the conduct of their affairs; seek- 
ing rather the protection of stockholders and creditors and the security 
of the money invested than the regulation of the business in the interest 
of the general public. If now, under changed conditions, when her 
corporations have become so large as to effect the industries of the whole 
country, it shall seem best to make special provisions for the protection of 
the interests of the public, New Jersey will be glad to join with other 
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states in such provisions as, upon careful consideration, shall be found 
best to accomplish this purpose. 

In other respects also the policy of New Jersey from the earliest 
times has been the policy of promoting rather than hindering the aggre- 
gation of capital for business purposes, and from the beginning corpora- 
tions have been regarded not as hostile to the public interests, but as a 
means of combining the efforts and resources of individuals to accom- 
plish large undertakings. It was the same under the act of 1846, as it is 
to-day. No public notice of the intention to form a corporation need be 
given. No petition need be presented to the Governor nor to any of- 
ficial for leave to incorporate, nor was it made necessary, as in Pennsyl- 
vania for example, to obtain letters patent from the Governor. No limit 
was placed upon the amount of the capital stock. It was not until 1883 
that any tax was imposed upon the franchise or privilege of incorporat- 
ing, and then the tax was a moderate one, imposed not for the purpose 
of restricting the corporations, but rather to compel them to contribute 
to the payment of the expenses of the government. It was in 1884 that 
an annual tax was first laid upon the franchise of corporations of certain 
classes, and both of these acts have remained substantially unchanged 
ever since. The amount of the tax was fixed with reference to the needs 
of the state and the conditions of corporations organized for business 
within her borders, and it is certain that it had no reference to the organi- 
zation of the so-called trusts which did not begin until many years after- 
wards. 

It was assumed in the earlier statutes that the business of the com- 
pany would be carried on within the state, but there was no requirement 
that any of the directors except the president should reside there, and 
as early as 1865, it was expressly declared by statute that any company 
might on certain conditions carry on a part of its business, and have 
offices and hold property outside of the state, and it was in 1875, when 
special privileges of every kind were abolished, that the act was passed 
that made it easy for persons residing beyond the borders of the state 
to associate themselves for business purposes as a corporation under 
the laws of New Jersey. This act declared that, if the by-laws should 
so provide, the directors of any company might have an office and keep 
the books (except the stock and transfer books) outside of the state, on con- 
dition, however, that they should always maintain a principal office with- 
in the state and have an agent in charge thereof, and the Chancellor and 
the judges of the Supreme court were empowered, upon good cause 
shown, to make a summary order for bringing all the books within the 
state upon pain of contempt and forfeiture of the charter. 

There is one provision of the present statute of New Jersey which 
is regarded as responsible for the combination of many companies in 
one and the existence of the so-called trusts under her laws. This is 
the act which declared that it shall be lawful for any corporation organ- 
ized under the laws of the state of New Jersey to purchase, hold and 
sell the stock or bonds of any other corporation in the same manner as 
an individual may do. It is a fact that the great corporations called 
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trusts are often formed by the purchase of the stock of the companies 
that desire to enter into the combination, but this after all is only a mat- 
ter of convenience, and they might easily and in fact often do, purchase 
the property itself and let the old corporations be dissolved. ‘This act, 
moreover, was not passed until 1893, a year after a similar act was. passed 
in New York and some of the largest of the trusts came to New Jersey 
from New York before 1892, on the advice of counsel that corporations 
in New Jersey under their general power to hold such property as was 
proper for the purposes of their business, might purchase and hdld the 
stock of other corporations engaged in a similar business. 

Another important feature in the laws of New Jersey in view of the 
present tendency to the undue inflation of capital is the fact that stock 
may be issued for property purchased and that in the absence of fraud in 
the actual transaction the judgment of the directors is accepted as con- 
clusive. 

The issue of stock for property was authorized by the act of 1875, 
which required that the property should be taken at a fair and bona fide 
valuation, and it was the courts that established the rule that in deciding 
whether the stock was fully paid or not, the question is whether the 
transaction was an honest one or not, and the action of the directors 
must be judged upon the facts as they appeared to them at the time the 
purchase was made and not in the light of subsequent experience. The 
recent statute declaring that in the absence of fraud in the actual trans- 
action the judgment of the directors is conclusive, has made no change 
in the law, and the courts will have still the power to declare that a gross 
over-valuation of property is not bona fide, and to set aside the purchase 
for fraud. 

I cannot speak in detail of other features of the laws of New Jersey 
with regard to corporations. Her laws are in the main not unlike those 
of the other states. 

The chief points of differences in actual policy between New Jersey 
and a majority of the states relate to the supervision of the business in 
the interest of the public, and the modes and extent of taxation. On 
both of these points the policy of New Jersey was established many years 
ago, and it was not until the opposite policy in other states had been car- 
ried so far as to become oppressive that persons began to seek the benefit 
of organization under the laws of New Jersey. 

The chief characteristic of this policy of New Jersey is that it is a 
policy of encouraging rather than discouraging the aggregation of cap- 
ital. It regards the corporation as a means of bringing the savings of 
many into efficient use as capital for the development of resources and 
the promotion of industry. It treats the corporation as an associa- 
tion for the purposes of business, and deals with it as it deals with indi- 
viduals and partnerships in the conduct of their affairs. It adopts the 
principle that men whether they are associated as partners, or as stock- 
holders in joint stock companies under the name of corporations, should 
be allowed all the liberty that is consistent with public safety and order; 
that freedom of contract is an essential part of the liberty of the citizen, 
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and that the largest possible freedom of the individual is for the best in- 
terest of the community. 

It is this settled policy of the state and not any recent legislation in- 
tended for the purpose that has caused the formation of so many corpora- 
tions in New Jersey. It is because the conduct and condition of the 
business are treated as public and not as private affairs, and are not made 
the subject of the scrutiny of the assessor, the curiosity of the public and 
the jealousy of rivals that men engaged in large enterprises even though 
other states seek the protection of her laws. 

Another important fact in determining the choice of the domicile 
of a corporation is the permanence or stability of the legislative and ju- 
dicial policy of the state. Few changes have been made in the statutes 
of New Jersey during a long period, and these were made along the line 
of development already laid down. The decisions of the courts also 
have been consistent and uniform. The courts have not been easily dis- 
turbed by sudden changes of public opinion with respect to corporations, 
and the Par has been able to rely upon an orderly development of legal 
principles governing corporate enterprises. 

I may add that perhaps the convenient situation of New Jersey be- 
tweentwo great cities may be the real reason why many corporations come 
to her instead of to other states having a similar policy. 

Speaking of New Jersey with relation to the trusts, I have given an 
account of her in dealing with corporations, because the combinations 
called trusts have since taken the form of corporations. They do in 
effect accomplish the same purpose as the combinations formed by agree- 
ments which were held to be illegal as in the restraint of trade, and yet 
it is perfectly clear that they are merely associations of individuals in 
joint stock companies purchasing and owning property and carrying 
on business under the ordinary powers that have been freely granted 
to all who chose to organize as corporations, and under laws that have 
been in force for many years. 

It is obvious, therefore, that in any practical discussion of the ques- 
tion of the nature and effect of these combinations and of the remedies 
to be applied it is necessary to consider the laws under which the large 
corporations are formed, and to ask what changes, if any, should be 
made in the laws that govern them. In view of the fact that so many 
of them have been organized in New Jersey, it is natural that New Jer- 
sey should be asked why she permits her laws to be made use of for the 
purpose of giving legal form to those great aggregations of rival enter- 
prises which have been condemned in other states as combinations in 
restraint of trade and against public policy. _ How can she justify the 
fact that she permits and even encourages the formation of corporations 
which apparently accomplish the same result as the forbidden trusts? 

The fact is that New Jersey has not attempted to give an answer 
to this question. She has simply acted under the well established policy 
of encouraging the aggregation of capital for business purposes, and has 
found herself suddenly confronted with a new condition arising out of an 
unexpected development in the world of trade and industry. 
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The difficulty is that there is nothing really new in the situation, ex- 
cept the extraordinary size of the corporations, the large amount of 
property controlled and the vast extent of their enterprises. Their ap- 
pearance is alarming, but after all the size is only the result of unduly 
rapid growth, and it is not easy at once to devise means to check over- 
growth without risk of destroying the life. _ Combination of capital has 
become a necessary part of the social organization, and it is hard to stop 
it at any particular point in its development. The corporation: has be- 
come the established means of uniting the money and energies of indi- 
viduals to accomplish large undertakings, and there is no ready rule of 
law or of political economy to be applied to determine to what extent they 
shall grow or how much property they shall acquire. 

It is true that every state may limit the sphere of the action of its 
corporations. It may decline to give them power to hold property or 
carry on business outside of its own borders. It may confine the privi- 
leges of incorporation to its own citizens. It may compel their direc- 
tors to hold their meetings and transact their business within the state. 
It may even limit the amount of property which they shall acquire, but 
unless it is willing to adopt this policy of close restriction, it cannot con- 
trol the extent of the business that they shall carry on, or the number 
of rival manufactories that they shall absorb. 

It is true that there are provisions in the statutes of New Jersey wnich 
make it easy for combinations of rival enterprises to form corporations 
under her laws. There is the provision that corporations may hold 
property and transact business in other states; but she is certainly not 
prepared to say that her business corporations shall not have the privi- 
lege possessed by every citizen of engaging in interstate commerce and 
holding property beyond the narrow limits of the state. There is the 
permission to directors to have an office and hold their meetings out- 
side of the state, but this has been given for the last twenty-four years, 
and so long as careful provision is made for actually and constantly main- 
taining the principal office at a definite place within the state, and so long 
as men of other states have their money invested in her corporations, 
she will not, without urgent reason, change her law so as to put them 
to the inconvenience of holding every meeting of the directors within 
her own borders. 

She might insist on the close supervision of corporate business, re- 
quire the filing of detailed reports of debts, assets and earnings. She 
might levy taxes in such a way as to expose the company to the extor- 
tion of officials, or to make its business uncertain and the burdens op- 
pressive, but these are questions of local policy which concern her deal- 
ings with all other corporations and they are not to be settled with a view 
only to the effect of her policy upon the acquisition of property and the 
control of business in other states. 

On this point I may say, moreover, that the state tax is not unusually 
low, and that under her laws as they now stand imposing a moderate 
and certain tax on the capital stock issued, few companies survive which 
are not engaged in actual and profitable business, and many apparently 
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large companies formed merely for the purposes of the promotion are 
wound up every year and their franchises declared at an end. 

With respect to the publication of reports of debts and earnings, she 
may well take the ground that the requirements of the stock exchange 
are more efficient than statutes in securing to the public a proper ac- 
quaintance with the condition of such corporations as are of public con- 
cern, but if it be found that there are companies that in fact have become 
so large as to control any large branch of industry throughout the coun- 
try, and whose stock is purchased for investment by a very large number 
of persons who have not ready access to the books of the company, so 
that the condition of the compariy is in fact a matter of public concern, 
it would be wise for the state itself to require that the condition of its 
affairs and the methods of its management should be made known to 
the public, not merely in reports made to the annual meeting, but also in 
detailed statements filed in the office of the Secretary of State and printed 
in some public journal. 

One of the most important provisions of the laws of New Jersey 
in its relation to the formation of large combinations is that which per- 
mits the purchase of stock of other corporations. It was under this that 
the Standard Oil Trust and other trusts were reorganized as corpora- 
tions in New Jersey, but as I have said the same provision was adopted 
in New York as early as 1892, and has since been adopted in many other 
states, and this privilege is not necessary to the combination of several 
companies into one. It is quite possible, and it is now the common 
practice, for the new corporation to purchase the property itself and 
not the stock of the old companies. It is only a matter of convenience 
in some cases to purchase the stock and keep the old companies alive, 
but if it be forbidden to purchase the stock, there is nothing to prevent 
any one from buying the property, nor can the stockholders of the com- 
panies that sell their property be prevented from accepting stock in the 
new company in payment for their shares in the proceeds. 

One of the inducements to the promotion of large corporations and 
the combination of industrial properties is the inflation of stock and the 
creation of fictitious stock is one of the most serious evils of the whole 
movement. This can be discouraged, though not wholly prevented, 
by the requirement that nothing but money shall be taken in payment of 
capital stock. The laws of New Jersey provide that stock may be issued 
for property purchased, the property be put in at a fair and bona fide val- 
uation, and in such a case it is impossible wholly to prevent undue in- 
flation of the stock, but the true remedy is not in forbidding the issue of 
stock for property purchased, nor even in limiting it strictly to the value 
of the property. Some allowance must be made for the good will of a 
business, for the earning power of the property and business under the 
control of the new corporation and some inducement of a speculative 
nature must be given to tempt capital into new and doubtful enterprises. 
It is stockholders and creditors that are chiefly interested in knowing 
what the property for which the stock is given is really worth, and they 
have full protection if they can ascertain what that property really was. 
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The English plan is to punish promoters severely for issuing a false pros- 
pectus, and to require the contract for the purchase of the property to be 
written in detail and give to anybody the right to obtain a printed copy 
of it for sixpence. 

Holding promoters strictly to account would go far toward prevent- 
ing fraudulent prospectuses, and if every creditor or purchaser of stock 
could demand and have a full statement of the basis of the issue of the 
stock, he would have no just cause to complain if he remained in ignor- 
ance of the facts. If these should not be sufficient there remains the 
Massachusetts plan of requiring the contract for the issue of the stock 
to be submitted to a public officer for his approval, but there are dangers 
in this and it is not in keeping with the New Jersey democratic idea of 
freedom from official intervention in business affairs. | When the issues 
of stock is based upon public franchises as in the case of companies using 
the public streets, stringent provisions should be made against inflation 
of the stock, and this has been attempted in the statutes of New Jersey 
relating to street railways, but the provisions have been evaded by tak- 
ing advantage of a certain statute providing for combination of existing 
companies and the fixing of the amount of the stock of the new com- 
pany without reference to the actual stock of the old ones. These acts, 
I think, ought to be repealed. 

Whatever the remedies may be for the undue growth and increasing 
power of corporations they must be directed to the precise evils which it 
is sought to remove and not to the general principle of combination of 
capital in joint stock companies. We must be careful that in removing 
the evils we do not destroy what is good. We cannot attack in this 
stage of the world’s history the principle of combination or corporation. 

I need not spend time in arguing before this conference that we can- 
not follow the suggestion that was made upon this floor, that since the 
trusts are in fact corporations, we must abolish corporations for the pur- 
pose of putting an end to the trusts. It is by means of corporations that 
we are able to combine the resources of many for the great undertakings 
that are necessary to commerce and industry, and until we find some 
better means of combination we cannot destroy those that we have. 

For the same reasons we shall not, if we are wise, adopt as a remedy 
against the evils of the trusts, such regulations of corporations as are 
merely vexatious and harrassing and tend to cripple or to discourage 
combinations for proper purposes. And certainly we cannot adopt the 
remedy suggested by a speaker who has preceded me, making every 
stockholder responsible for all the debts of the company. This wouid 
make combination in corporate enterprises possible only for the very 
rich or those who have nothing to lose. A striking example of the effect 
of such a rule occurred in my own practice as a lawyer when I was re- 
quired to enforce against land in New Jersey belonging to a sharehold- 
er in the City of Glasgow Bank, a judgment for twenty-seven times the 
amount of the stock which he held for the children of a friend who had 


died. 
The attack, as I have said, must be directed not against corpora- 








\S- 


wa Or VS 


ellie 





NEW JERSEY AND THE TRUSTS. 367 


tions in general, but against the evils which have come, or which may 
hereafter come from an abuse of the privilege of combination, or the 
privilege of corporate ownership. The remedy must be sought in con- 
trolling and regulating with the purpose to be accomplished kept clearly 
in view. If the size of the corporations and the amount of the property 
they control are the sources of the dangers that are feared, these can be 
limited by law. 

‘he purposes for which corporations may be organized may be re- 
stricted, and the business they are authorized to carry on may be strictly 
defined. All this is in the way of regulation and control. Legisla- 
tion in this direction may be taken without striking at the principle of 
combination in discouraging the organization of corporations for proper 
purposes and with reasonable powers. 

Legislation against the large corporations as combinations in re- 
straint of trade is of little avail. It has failed to reach the corporations 
already organized, however large they may be, or however large a part 
of the trade of the country they may control. There are judicial de- 
cisions in some of the states by which corporations have been dis- 
solved when it appeared that they were formed in pursuance of a plan for 
purchasing all the available manufactories of a certain class and so avoid 
competition and create a monopoly, but however reprehensible may be 
the motives of the organizers of a company, the existence of the com- 
pany when lawfully organized can hardly be treated as a combination in 
restraint of trade or the ownership of numerous manufactories as an 
indictable conspiracy. In New Jersey it has been held that in a col- 
lateral proceeding the Court of Chancery has no power to restrain a cor- 
poration organized under the forms of law from performing acts within its 
corporate power merely because the purposes of its incorporation may 
have been to prevent competition and establish a monopoly, (Attorney- 
General v. American Tobacco Co., 55 N. J. Eq. 352), and in a very recent 
case in the Court of Errors, (Trenton Potteries Co. v. Oliphant, June 
10, 1899), it has been held that although contracts in restraint of com- 
petition in the production of some commodity in the production and 
sale of which the public have an interest are contrary to public policy, 
yet when such agreements result in the formation of a corporation with 
the powers conferred under the liberal statutes of New Jersey, it may 
lawfully buy the business of its competitors and the courts cannot pro- 
nounce a contract for such permitted purchases invalid, although it may 
tend to produce, and may temporarily produce a monopoly. 

The court assumes that an agreement among independent dealers 
to combine for the purpose of maintaining prices by avoiding competi- 
tion and limiting production is against public policy, but while it is well 
settled that contracts in general restraint of trade are void and not to be 
enforced, it is not true that at common law such contracts are unlawful, 
and if this be so then even though the agreement by which it is formed 
be against public policy, it cannot be said that the corporation is the re- 
sult of an agreement that was unlawful. 

It has been insisted that corporations which control the market may 
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be held to be illegal as creating monopolies, but no ordinary corpora- 
tion, however large, possesses a legal monopoly, and the monopolies 
that were declared illegal at common law were the royal grants giving 
special privileges to individuals or corporations. ‘The truth is that there 
is no real monopoly without special privilege, and so long as there is 
perfect freedom of competition, no actual monopoly can be obtained. 
There may be an appearance of monopoly, but the courts camnot deal 
with an appearance, and it will be found in the long run that competition, 
or at least the possibility of competition will prevent any group of in- 
dividuals, however they may combine themselves together from obtain- 
ing the actual and permanent control from an open market. 

I need not discuss the question which has been so fully discussed 
in this conference, whether the large corporations or trusts do succeed 
in preventing competition, or whether as a matter of fact, they do per- 
manently put up the prices of commodities. I only say that before 
asking that a radical change should be made in a long established policy 
of law relating to corporations, it should be shown clearly that these re- 
sults do follow the organization of corporations under those laws, and 
I have therefore listened intently during this conference of the statement 
of facts showing that these results have come. When definite action is de- 
manded, the burden of proof is upon those who assert that it is required, 
and for want of the statement of such facts I am inclined to think that 
we exaggerate the dangers of the situation. 

The conditions of trade and manufacture are very different from 
what they have been. The extent of the territory that can be profitably 
occupied has become much greater and larger undertakings can now be 
more easily controlled under a single management. 

The great combinations of capital are new, and there has not yet 
been time to ascertain by experience what is the actual effect of uniting 
many enterprises for the purposes of reducing the cost of production 
and regulating the prices of commodities. 

The obvious effect is to reduce competition and it is competition 
that has been the ruling force in the struggle for existence in the com- 
mercial and industrial world. It was supposed to be competition alone 
that prevented men from asking more for their products than they were 
worth and this being removed, there seems to be nothing to restrain the 
rapacity of those that control any industry; but the natural progress of 
production is from competition to combination and from combination to 
co-operation. We have reached the second stage, but have not yet had 
experience of the effects of combination on a large scale. Nor do we 
know whether in the removal of competition there may not come the 
saving of ill-directed energy, the regulation of supply in accordance with 
the demand both in place and in time, a saving in the cost of production 
and a steadiness and a certainty of industrial effort and result and the 
command of all the capital needed for any useful enterprise, and that 
out of all these there will not come an increase of actual wealth, a wider 
distribution of it among the people as stockholders in the great corpora- 
tions, and a decrease of the cost of commodities to the individual man. 
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3. WHETHER A CONTRACT INSURING THE LIFE OF A PERSON MAY BE 
SUPPORTED IN FAVOR OF A BENEFICIARY WHO HAS NO INSURABLE IN- 


TEREST IN LIFE. 

On the authority of the cases of Trenton Mutual Life and Fire 
Insurance Co. v. Johnson, 24 N. J. L. 576, and Vivar v. Knights of Pyth- 
ias, 52 N. J. L. 469, it is now recognized that the Supreme court con- 
siders the questions closed in that court in favor of the contention that 
no insurable interest need be present. Sun Ins. Office v. Merz, 44 Atl. 
Rep. 693. The Court of Errors has expressly reserved the point. Mey- 
ers v. Schumann, 54 N. J. Eq. 414. ‘In practical operation, the question 
ts of less importance than would, at first, appear. Life insurance not 
being strictly a contract of indemnity, it follows that what is an insur- 
able interest in a human life is capable of a very wide-embracing defi- 
nition. Mr. Bacon seems forced to the conclusion that it is hardly ca- 
pable of a definition, yet will not admit that its entire absence is imma- 
terial. Bacon Ben. Soc., sec. 248. Mr. Joyce, a recent and volumin- 
ous writer on insurance, speaks of it as any interest that would take the 
risk out of that class denominated “wagers,” and does not disapprove 
the Johnson case, which regards any “indirect” advantage that one may 
have in the continuance of another’s life as sufficient. 2 Joyce on Ins., 
secs. 887, 888. 

4. WHAT DURESS OF IMPRISONMENT WILL BE SUFFICIENT GROUNDS TO 

SUSTAIN A DECREE FOR NULLITY OF MARRIAGE, 

Whether marriage is a contract, a status, or a sacrament, one thing 
is quite evident, it is the beginning of a new relation, and being such the 
law has chiefly concerned itself with that relation, and its fruits, to de- 
termine the requisites of the contract creating it. If publicists in our 
day are justly alarmed at the apparent lack of permanence in the union, 
they have at least the company of all jurists. | Hence, the latter teach 
us that the freest consent is necessary to the creation of the marital rela- 
tion. Marriage is not a method of redress for past injuries; and when 
attempted to be made so at the sacrifice of what the early writers very 
rightly styled “the vinculum,” or chain, the institution is most strangely 
perverted. Certainly, there is no public policy in providing for an in- 
jured female a husband who never, in truth, means to enter into that re- 
lation, and who will immediately desert her and never support her, if by 
any chance or means he can escape. So that be the circumstances as 
aggravating as they may, duress will vitiate everything. 

Where the consent is freely given, doubtless motives are unimport- 
ant. In Sickles v. Sickles, 11 C. E. Gr. 440, it was held that the mere 
fact that the man is under arrest does not constitute duress of imprison- 
ment. The Chancellor says: “If he chooses to marry an injured fe- 
male as a means of avoiding the legitimate consequences of the proceed- 
ing, he will not be permitted to relieve himself of the obligations he thus 
assumes on the ground that at the time of the marriage he was under 


24 











370 THE NEW JERSEY LAW JOURNAL. 


duress by virtue of the arrest.” There was no evidence of coercion, 
“unless the fact that he was under arrest be so considered.” _It clearly 
appeared that there was a willing mind, acting upon mature deliberation, 
and upon a just appreciation of the situation. Even the offer of mar- 
riage seems to have come from himself ex sponte. The case goes no 
further than to hold a man under arrest is not incapable of contracting 
Inarriage. 

But to Frost v. Frost, 15 Stew. 55, is quite a step. The defendant 
had had illicit intercourse with the prosecutrix, who alleged that she was 
pregnant. He had given her drugs to procure an abortion, for which, 
on her complaint, he was arrested. While under arrest he went with 
the officer to the prosecutrix’s house and requested her to withdraw the 
charge, but she did not consent to do so. She went with him and the 
officer to the magistrate. The officer stated to the magistrate that the 
prosecutrix wished to withdraw the charge. The magistrate replied 
that that could not be done, and then informed defendant that he must 
marry prosecutrix, give $1,000 bail, or go to jail. Defendant en- 
deavored to get bail, but failing, consented to marry, and then and there 
did marry. Nevertheless, the marriage was not annulled. 

It is hardly clear that public morals are conserved by permitting the 
matter of marriage to figure in this species of criminal proceedings; how 
be it, the magistrate gave the prisoner to understand that he would be re- 
strained of his liberty, unless he procured bail or a wife. That the de- 
fendant was guilty of the crime charged makes the duress not the less, 
but the greater. The magistrate’s alternatives of marriage, bail or jail, 
produced a ceremony, but, as it turned out, not a union. 

Seyer v. Seyer, 10 Stew. 210, has been much criticised at the Bar, 
but it has good standing in a forum of conscience. The man was 
here taken up on a charge of seduction under promise of marriage. 
Even the Legislature has regarded this particular crime as expiated by 
the subsequent marriage of the parties. Of course, the statute does not 
justify duress in these cases any more than in other cases, but I appre- 
hend that here the guilt of the party is of some importance, and if clearly 
proven, good conscience will not examine too nicely into the means em- 
ployed to put him in that position where he should be. There is a feel- 
ing that somehow exact justice has been done, and that a court of equity 
may well refuse to lend its aid by a decree of nullity; rather leaving the 
- guilty party to disprove the validity of the marriage in any subsequent 
proceeding wherein the fact of such marriage is asserted; a principle ap- 
plied by Vice-Chancellor Pitney in Rooney v. Rooney, 9 Dick. Ch. 231. 

But if the duress in Seyer v. Seyer is to be examined, it must cer- 
tainly be said to have gone very far. All hands seemed to have inter- 
ested themselves. The Justice led off by demanding excessive bail. 
That not being forthcoming, the prosecutrix rebated, and assented to a 
postponement of the ceremony; but no—the minister of the Gospel, the 
justice of the peace and the constable, all, in the words of the syllabus 
“advocated an immediate performance.” Gentlemen of superior mental 
fibre are not often found in such critical positions, but they, while capable 
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of resisting pressure from the assaults of forces temporal and spiritual, 
might eventually succumb to the notion that a ceremonial marriage per- 
formed under such advocacy would itself possess no efficacy but be a 
very happy means of escape from an intolerable annoyance. 

That duress of imprisonment may exist under color of legal proceed- 
ings has not been denied; and I do understand that the law is unsettled 
by these cases, but they do furnish an unsafe guide to the average magis- 
trate of first instance, himself untrained in the law, and called upon to 
act at a time when popular rage and prejudice is aroused against the 
prisoner, most likely a young stripling without friends or counsel. The 
more experienced judge would, at such moments, advise everything else 
than a marriage ceremony. He certainly would not persuade, threaten 
or conjole the prisoner into taking any such steps, or permit any one else 
to intermeddle. 

Trenton, November, 1899. C. S. BIDDLE. 


Norte-—Since the last number of the “Journal,” attention has been called to the case of 
Burnett v. State, 41 Atl. Rep. 719, a late opinion by Mr. Justice Collins, discussing the power 
of the court to direct a verdict in a criminal cause. The matter is so fully discussed, and the 
drift of the views of the Supreme court so clearly indicated, that while the point is still 
queried, the profession has a guide for the tuture. 


[To be Continued. ] 





IN RE INSOLVENT CORPORATION. 
(N. J. Court of Chancery, Oct. 28, 1899.) 


Taxation of costs. 


On motion to vary taxation of costs. 

PITNEY, V.C.: In this case a bill was filed to wind up an insol- 
vent corporation. An order appointing a temporary receiver was made, 
and it provided that the creditors and stockholders of the company show 
cause, on a day named, why the temporary receiver should not be ap- 
pointed permanent receiver; and the order further provided that within 
five days a copy of the order should be mailed to each creditor and stock- 
holder of the company whose address could be ascertained. On the re- 
turn day of the order the court refused to continue the appointment of 
the temporary receiver, and appointed a permanent receiver to wind up 
the company, who has since distributed a portion of its assets. |Imme- 
diately after the appointment of the permanent receiver the question of 
compensation for the temporary receiver and his counsel, who were the 
solicitors of the complainant, was brought before the court, and it was 
ordered that there be allowed to the temporary receiver the sum of one 
thousand dollars in full for his compensation as such temporary receiver, 
and in full of the compensation of his counsel in New Jersey and in New 
York to be paid by him. Allowance was also made to the other coun- 
sel who appeared in opposition to the continuance of the temporary re- 
ceiver. The solicitors and counsel thus provided for took no further 
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part in the conduct of the proceedings, the permanent receiver acting 
as his own solicitor and counsel. 

Upon the winding up of the affair an order was made that the receiv- 
er pay the taxed costs of the solicitor of the complainant in the bill. 
Those costs were at first taxed at $70.50, but the solicitors declined to 
receive that amount, and, upon application to the clerk he made a further 
taxation of costs, which is composed, mainly, of two items, as follows: 

“Copies of order appointing temporary receiver...... $276 30 

ree WD GE GU sob ok occ kc kes noe teivccs 245 60” 

Upon inquiry of the taxing clerk he states that he allowed the solici- 
tors for six hundred and fourteen copies, at five cents per folio, of the 
order which was mailed to the creditors and stockholders, amounting to 
$276.30, and for mailing the same forty cents for each copy, amounting 
to $245.60; and he justifies the allowance under this clause in the chan- 
cery fee bill: ‘For drawing notice of every motion, copy and service, 
forty cents.” The receiver moves to strike out those items, and with 
them all the cost of making the additional taxation, which items amount 
to about $3. 

The question raised is of much importance, as the mode of giving 
notice to creditors and stockholders of insolvent corporations adopted 
in this case is the one usually adopted by the court, and many thousands 
of notices are sent through the mail each year by order of the court. This 
is the first time, so far as brought to the knowledge of the court, that 
such a taxation has ever been made. The expense and labor of exe- 
cuting an order of that kind has always been taken into account in fix- 
ing the compensation allowed to the counsel and the receiver. The no- 
tices mailed in this case were, as usual, printed on the back of postal 
cards, and the original cost of the postal cards and the cost of the print- 
ing were proper items of expense to be allowed either to the solicitor 
or receiver, whichever incurred it. Usually it is paid by the receiver, if 
he has any funds to do so. It is clearly not within the letter of the above 
quoted provision of the fee bill, and, in my judgment, is not within the 
spirit of that provision. The cost of preparing printed copies of such 
an order and of mailing the same, and the labor connected therewith, 
bear no kind of proportion to the fees allowed for drawing and serv- 
ing a notice of a motion in the cause, and tend to seriously increase the 
cost of winding up a corporation, as it is the practice of the court to or- 
der notices to be sent by mail to creditors and stockholders of every 
important order and direction given by the court in each suit of that 
character. 

In the case in hand the receiver was directed on several occasions to 
mail notices of this character to a great number of parties, and, if al- 
lowed compensation for that on the basis of the taxation allowed in this 
instance, his fees would amount to several thousand dollars. 

I think the receiver’s motion must prevail, and the taxation of the 
clerk be overruled. 
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IN MATTER OF PETITION OF FREDERICK KRAFT FOR AN ORDER ON THE COUNTY 
CLERK TO PRINT NAMES ON THE SOCIALIST LABOR PARTY TICKET. 


(N. J. Supreme Court, Hudson Circuit, Oct. 27, 1899). 


Elections—Construction of election acts. 

LIPPINCOTT, J.: Under the fortieth section of the act of 1898, 
standing alone, | am clear that I have no jurisdiction to determine 
whether the county clerk has performed his duties under this section or 
to make any order thereon. If I have any jurisdiction at all to inter- 
fere it exists under section forty-six. Under this latter section there is no 
jurisdiction conferred upon the Justice of the Supreme court sitting in 
or under the authority of any court. The statute merely is designatio 
personae so far as it refers to the Justice of the Supreme court, and the 
designation under this section, so far as power is concerned, might just 
as well have been of a Supreme court commissioner, a master in chan- 
cery, or any other person under any appointment whatever. I might 
say as a suggestion that it is a serious question whether section forty- 
six is not so imperfect and incomplete with respect to the power con- 
ferred upon the Justice of the Supreme court as a person designated to 
decide the controversies arising thereunder as to render its provisions 
entirely nugatory. It seems to me that this section is incongruous with 
our frame of government, of popular government, that any person not in 
curia should be possessed of the power to determine which faction of a 
political party represents the regular party, and also upon the question 
of what names should be given to either faction or to different factions, 
each nominating according to its different forms and claiming to be reg- 
ular, or what ticket should be printed, and what names of the candidates 
should be printed thereon. 

It seems to me to accede to the contention often made in proceed- 
ings under this section would devolve upon the Jusice of the Supreme 
court, not in curia, but acting simply in his individual capacity, the right 
to determine the procedure by which nominations should be made, and 
the candidates to be named and printed on the ballots by the county 
clerk. I think it is very questionable whether under this section there 
is any method provided or any power conferred to enforce any order 
that the Justice of the Supreme court might make in accordance with its 
provisions. 

Of course jurisdiction has been very frequently exercised by the 
Justice of the Supreme court under this statute in order that the pro- 
visions of the statute relating to elections should be carried out so 
far as the nominations of the political candidates are concerned, and 
many questions have been determined in these matters arising under 
said act where the party desired them to be determined, and where it has 
seemed, in order to have any election at all held, they should be deter- 
mined. These reflections upon this statute are not to be considered 
as anything more than mere suggestions. 

I shall not attempt to determine which of the parties to this pro- 
ceeding now before me represents the Socialist Labor party. I think 
under the circumstances of this matter and by the fair construction of 
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section forty-six I am not empowered or required to do so. My con- 
clusion is that this matter is not here in a shape which allows me to de- 
termine it or to determine whether the certificate of nomination which 
is here contested is the one which should be entitled to the name of the 
Socialist Labor party or not. I am not at all answerable for the defects 
or the imperfections of the statute. I only look to see whether I have 
power in any given case to determine the question presented to make 
order herein upon the county clerk. I may also say that I do not be- 
lieve that I have the right to exercise any power or to determine any 
matters unless such power is expressly conferred by this section. I do 
not think that there are any implied powers conferred or intended to be 
conferred. 

Under section forty-six the facts which give rise to the exercise 
of the power conferred by that section by the Justice of the Supreme court 
are as follows: First, that a certificate of nomination shall be filed with 
the county clerk in apparent conformity to the act. Second, this certifi- 
cate must be deemed to be and held valid by the county clerk, and not 
reviewable by the Justice of the Supreme court unless objection thereto 
shall be duly made in writing within two days after the filing thereof. 
Third, if such objection is made and filed then under the procedure pro- 
vided by the section, the county clerk proceeds and determines upon 
the validity of the objection and files his determination in his own office 
at least five days before election, which determination shall be open for 
public inspection. 

These are, as I take it, jurisdictional elements which must exist in 
order that the Justice of the Supreme court can make order in the mat- 
ter upon summary hearing to protect or enforce the right of any candi- 
date under any certificate of nomination. I do not think that this 
statute can have any other construction. It may be said to be express 
as to these jurisdictional elements of fact. The certificate of nomina- 
tion here on this proceeding assailed was filed in the office of the county 
clerk on August 2d, 1899. No objection to it nor anything which could 
be considered as an objection to it has ever been filed with the county 
clerk. In some shape or other, the objection necessary, in order to 
give the Justice jurisdiction, must be in writing and must be filed with 
the county clerk. Consequently the Justice of the Supreme court has 
no jurisdiction whatever to make any order whatever in the premises, 
because of the want of this objection and the filing of it with the county 
clerk. 

In every case in which I have assumed to determine any matter aris-' 
ing in relation to nominations there has been an objection duly filed un- 
der this section to the certificate or petition of nominations. I think 
in some matters there has existed no question upon this subject by ar- 
rangement of parties, but in every matter, so far as my memory now 
serves me, I have been careful to see that the jurisdiction was conferred 
upon the Justice of the Supreme court by reason of an objection having 
been filed with the county clerk under section forty-six of the act, and a 














MORTON V. STONE HWARBOR IMPROVEMENT CO. 375 


determination by the county clerk in some form or other made, before 
proceedings could be a matter of consideration by the Justice. 

Therefore, I have reached the conclusion that no order should be 
made by the Justice of the Supreme court in this matter, and the rule to 
show cause is dismissed. 





ELMER E. MORTON v. STONE HARBOR IMPROVEMENT COMPANY. 
(N. J. Court of Chancery, Nov. 20, 1899.) 


Injunction to restrain suit at law—Insolvency— Receiver. 

On bill. Application on the part of the receiver on rule to show 
cause why an injunction should not issue to restrain the prosecution of a 
suit at law brought against an insolvent company, before it was declared 
insolvent, and pending after decree of insolvency and appointment of a 
receiver. 

Mr. Paul T. Shinn for receiver. 

Mr. George J. Bergen for Walter J. Brooks, plaintiff in suit at law. 

GREY, V. C. (orally): The situation is one which seems to me to. 
be clear and simple. The Court of Chancery has extended its hand to. 
administer upon the assets of a corporation which it has determined to. 
be insolvent. Before the court reached out to administer these assets,. 
a creditor, or one claiming to be a creditor, had brought a suit against 
the corporation. It is the duty of those who are conducting the busi-- 
ness of a corporation, not to permit any creditor to obtain a merely pref-- 
erential judgment against the corporation. They should first see that 
the corporation is solvent, and should arrange or pay its debts, but if they 
find that it has become irrecoverably insolvent, it is their duty and they 
ought to apply at once to the Court of Chancery and have its assets ad- 
ministered for the equal benefit of all creditors. 

The statute expressly provides for the very purpose of enabling all 
the creditors of the corporation to be equally secured by the insolvency 
proceedings, that instantly that the corporation is declared insolvent and 
a receiver appointed, the title to all its assets shall proceed to and be 
held by the receiver, and necessarily all claimants upon those assets 
must file their claims in this court before the receiver, in the ordinary 
course of the administering of the assets of the insolvent company. 

To permit a creditor to pursue a suit against a corporation, while the 
corporation is (by the very terms of the order appointing a receiver and 
granting an injunction) restrained from doing any business, raising or 
expending any money, whereby it might make a defense, in short while 
it is denuded of all its property, is practically to leave the corporation 
standing before the common law court absolutely stripped of all means 
of defense. The prosecutor of a suit against a corporation before a 
common law court after a receiver for it has been appointed in chancery, 
can acquire no preference by such suit. The pendency of his suit be- 
fore judgment does not advance his claim in any way beyond that of 
other creditors of the corporation. He can secure all his rights by proof 
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of his claim before the receiver, and that is the proper and only mode 
of procedure. The further prosecution of a suit at law against a cor- 
poration after its insolvency has been decreed and a receiver appointed 
is wholly inconsistent with the methods provided by the statute for the 
administration of the assets of insolvent corporations, and ought there- 
fore to be restrained and the claimant should be relegated to his remedy 


in this court. 


I will allow an injunction restraining the further prosecution of the 


suit at law. 





INSTRUCTIONS TO GRAND JURY. 


(Essex County Oyer and Terminer, Oct. 31, 1899.) 


Imprisonment—Corporal punishment 
by wardens.—Imprisonment consists in 
the confinement of the offender in the 
prison to which he is committed, and 
in his subjection to the discipline ap- 
pointed for such prisoners during the 
period expressed in the sentence. 

Neither the keeper nor the inspec- 
tors of the state prison of this state can 
inflict corporal punishment upon a con- 


statute is not limited to blows or 
stripes or the like; it prohibits the in- 
fliction of bodily pain or torture. 

The punishments which the warden 
of a county jail or workhouse may in- 
flict are limited to those permitted by 
statute. The punishments allowed 
pointed out. 

Keepers or wardens are liable for 
any offense committed as any other 


vict, and corporal punishment by our persons for criminal acts. 


The grand jury of Essex county came into court of Oyer and Ter- 
miner and through former Congressman Herman Lehlbach, the fore- 
man, presented to Judge Fort the following requests for advice: 

“First: What punishments may be lawfully inflicted by a keeper 
or warden of a prison in this state upon a prisoner confined therein? 

“Second: If the law is broken by such keeper or warden what, if 
any, offence is committed?’ The reply was as follows: 

FORT, J.: The court will gladly respond to the request of the 
grand jury and will at once comply therewith. There can be no punish- 
ment inflicted upon a convict confined in the prisons of this state, except 
such as is authorized by statute. There is no inherent power in a war- 
den of a prison to punish a convict from the simple fact of the relation of 
keeper and prisoner, none whatever. The keeper cannot justify a blow 
not permitted by express provision of law, except to be given in self-de- 
fense. That he is keeper is, in itself, no excuse whatever for the inflic- 
tion of physical punishment upon a convict under his care. The touch- 


ing or treating a convict in an unlawful manner by a warden is as much 
a crime as the same unlawful act by any other person. 

A blow or cruel usage which is unlawful when inflicted by one per- 
son upon another is equally unlawful when the act of a jail warden upon 
a convict, unless statutory authority for the blow or cruelty can be in- 
voked as a justification. 

Imprisonment consists in the confinement of the offender in the 
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prison to which he is committed, and in his subjection to the discipline 
appointed or such prisoners during the period expressed in the sen- 
tence. A convict thus confined can only be punished according to law, 
and for any excess or violation of punishment those in charge are liable. 
These principles are elementary as to prison discipline. 

With these brief references to general principles, the court will now 
call your ‘attention to the statute law in this state on the subject. 

Article VII of Section 4 of an act entitled “An act for the govern- 
ment and regulation of the state prison,” passed April 21, 1876, (Laws 
1876, p. 246), contains this clause as to punishment of convicts: “If any 
deputy keeper shall report that any prisoner has violated any of the rules 
and regulations for the government of the prison, the keeper shall have 
before him said prisoner and deputy keeper who charges him with such 
offence, and shall inquire into such charges, adjudge the case, and award 
such measure of punishment as he may deem proper—not exceeding 
close confinement in a dark cell, on bread and water, with chain on the 
leg or handcuffs, or both, for six days; and if in his opinion the convict 
should receive further punishment, he shall refer the case to the acting 
inspectors, who shall order such further punishment as they shall think 
proper; provided that corporal punishment shall in no case be inflicted.“ 

No punishment beyond that stated in this statute can be inflicted 
upon a convict in the state prison. This defines and prescribes how the 
punishment may be ordered, and by whom, and the maximum of which 
it may consist. The inspectors have no power to fix any other class or 
kind of punishment, but can only impose “further punishment” in the 
case of any particular convict when it is the opinion of the keeper that 
the convict should have ‘further punishment” than he is authorized to 
inflict, and he refers his case to the acting inspectors. 

Neither the keeper nor the inspectors can inflict corporal punish- 
ment upon a convict—and corporal punishment in this statute is not lim- 
ited to blows or stripes or the like; it prohibits the infliction of bodily 
pain or torture. “Corporal” as used in the statute means “bodily,” and 
“punishment” means “pain inflicted;”’ hence the meaning of corporal 
punishment as employed in this statute is “bodily pain inflicted.” The 
infliction of bodily pain, therefore, because of offence would be unlaw- 
ful. 

There are two acts containing provisions relative to the punishment 
of prisoners in county jails and workhouses: 

Section 6 of the act approved February 27, 1857, (Laws of 1857, p. 
40) and Section 7 of the act approved March 23, 1887, (Laws of 1887, 
p- 42). It will only be necessary to quote the provision of the act of 
1857, as the act of 1887 is in substance the same. These acts provide 
that the Board of Chosen Freeholders of the county shall prescribe rules 
and regulations for the management and conduct of such jails and work- 
houses, and the employment, maintenance and keeping of the prisoners 
therein, “and may authorize and require the warden to enforce such rules 
and regulations, and to punish any breach of the same by the prisoners, 
and any refusal to work, or any insubordination by solitary confinement, 
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change or diminution of food and diet, or such other reasonable punish- 
ment as they may prescribe.” 

The punishment which the keeper of a county jail or workhouse 
may inflict is, therefore, limited to those permitted by this statute, namely: 

First. For breach of rules and regulations which may have been 
adopted by the Board of Chosen Freeholders. 

Second. For refusal to work. 

Third. For any insubordination. 

And the only punishment which may be inflicted for any of these is: 

(a). Solitary confinement. 

(b). Change or diminution of food and diet or 

(c). Such other reasonable punishment as the Board of Freehold- 
ers may have prescribed. 

If the Board of Chosen Freeholders have not prescribed “any other 
reasonable punishment,” then the only punishments that a jail warden 
can inflict are solitary confinement and diminution of food and diet. 

It will be noted that the authority to punish in a cell is by solitary 
confinement, but there is no provision of the statute which authorizes the 
prisoner when confined thus for punishment to be so confined “with 
chains on the leg or handcuffs, or both” as is permitted in the punish- 
ment of convicts in the state prison. Nor is there any provision in this 
statute which declares that this solitary confinement may be “close con- 
finement in a dark cell,” as is provided in the case of state prison con- 
victs. 

Solitary confinement here used carries with it no more than the lit- 
eral definition which these words imply, namely, the confinement of the 
prisoner alone in a cell. This does not carry with it the right to chain 
the prisoner to a ring in the cell or tie him up by any part of his hands or 
arms or body, or by his limbs in such a way as to constrain his free- 
doom of location in the cell in which he is thus solitarily confined. ‘No 
such punishment would be authorized under the statute. 

What constitutes diminution of food or diet needs no comment. 

The other punishments permissable are such as are authorized by 
the Board of Chosen Freeholders, provided always that they are “reason- 
able.” Punishments of this character must be authorized by the act of 
the Board of Freeholders as such by its official action; it cannot dele- 
gate its powers to a committee. No punishment can be inflicted except 
it be specifically prescribed by the Board of Freeholders, acting by a ma- 
jority thereof at a lawful meeting, and such punishment so prescribed is 
only legal when reasonable—that is, when within due limits; just, fair 
and suitable to the gravity of the prisoner’s offense. If inhuman, cruel 
or beyond the limits of correction, for such an offence as the prisoner 
may be guilty of it is not reasonable and would not be a justification for 
its infliction by the warden. The court is not advised whether or not the 
Freeholders of this county havé established any rules or regulations such 
as are authorized by the statute; hence is unable to refer to them. If 
the grand jury have any need to inquire as to these they can no doubt 
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secure them and give force to them under the rules applicable thereto 
as here defined by the court. 

The remaining question you ask the court is: “If the law is brok- 
en by such keeper or warden what, if any, offence is committed?’ The 
same crime that any other person would commit if guilty of the same 
offense. For unlawful violence upon the person of a prisoner he may 
be indicted for assault and battery. If the prisoner dies from the effects. 
of the unlawful act it will be murder or manslaughter as the facts may 
establish—murder if the intent was to kill or to do great bodily harm, 
and manslaughter if the blow or act was struck or done in passion or was 
negligently or carelessly given, or death resulting from any cruel and il- 
legal punishment inflicted. For illegal treatment of the prisoner by un- 
lawfully tieing him up by the thumbs, hands or arms, or by striking him, 
or by manacling his hands or feet without lawful excuse, he can be in- 
dicted for assault and battery. There is no magic in the word keeper 
or warden which justifies the infliction of punishment or excuses an of- 
fense against a prisoner that is not permitted by some express provision 
of law. 

Imprisonment sacrifices none of the natural rights of the person 
guaranteed by the law of the land, except such as the statyte permits in 
the restraint of the convict and the enforcement of the discipline incident 
to the orderly government of the prison. 

The court has made no special reference to rules governing confine- 
ment in the penitentiary of this county, for the reason that this insti- 
tution is held to be a part of the common jail of the county, and the same- 
law applies to it as that here declared as applicable to common jails and 
workhouses. 

The court trusts, gentlemen, that it has satisfactorily answered your 


questions. 
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N. J. ee eee Define avowry, bailment, bastard,. 
TERM, 1899. court, deed, evidence, pleadings. 
In what year was the present consti- 
ATTORNEYS’ QUESTIONS. tion of New Jersey adopted? In what 
Of what different parts does a law | year was it amended? What courts 
consist? Define each. What general | are enumerated therein? 
rules does Blackstone give for the con- What are the constitutional pro- 
struction of statutes? visions relating to: (a) Imprisonment 
What are the four great relations in | for debt? (b) Right of trial by jury?’ 
private life mentioned by Blackstone? | (c) Bail? (d) Taking private proper- 
What are the duties of parents to their | ty for public use? 
children? Can a father be sued for necessaries 
What were aliens, natural-born sub- | furnished to his minor child whom he 
jects and denizens at common law? | refuses to support? Give reasons for 
What were the rights of aliens? Were | your answer. 
children of aliens born in England ' In what different ways may a wife: 
aliens at common law? ' secure support if her husband, without 
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cause, refuses to support her. 

What is the distinction between set- 
off and recoupment? How is the de- 
fense set up in each case? Can the de- 
fendant recover an affirmative judg- 
ment in both cases? State reason for 
your answer. 

What courts have jurisdiction in re- 
plevin? Outline the proceedings in a 
contested replevin suit in the Circuit 
court where both parties claim abso- 
lute ownership of the property, and 
the defendant avails himself of every 
means to retain possession of the prop- 
erty. 

Against whom may writs of attach- 
ment issue? What claims may be en- 
forced by attachment? State the pro- 
ceedings in attachment in cases of 
fraud under the Practice act. 

A sues B in the Supreme court upon 
a book account on December Ist; if 
B does nothing, what is the earliest 
date on which judgment can be enter- 
ed? State the procedure throughout. 
What difference, if any, would it make 
if the defendant were a corporation? 

What is a rule to plead? When is 
its use necessary? When can a speci- 
fication of defenses be demanded? 

What is the procedure after demurrer 
is filed to a declaration in a Supreme 
court case? Toa bill of complaint in 
chancery. 

Define and explain the appropriate 
use of answers, demurrers, and pleas in 
chancery. Within what time must each 
be filed? 

When was the English Statute of 
Frauds enacted? What provisions does 
our statute of frauds contain respect- 
ing: (a) Leases? (b) Sales of per- 
sonal property? 

Within what time must an action be 
brought on a promissory note payable 
on demand? Ona bond? To fore- 
close a mortgage? 

Name the general issue in the differ- 
ent forms of action at common law? 
In a suit on a promissory note can the 
defense of the statute of limitations be 
given in evidence under the plea of the 





general issue? Give your reason or 
state authority. 

What is argumentative pleading? 
What is a departure in pleading? What 
is duplicity. 

Explain when, if ever, parol evidence 
is admissible to vary a written instru- 
ment. 

In what two cases is the term “priv- 
ileged communications” used in the law 
books? 

Explain and illustrate the maxim, 
“He who seeks equity must do equity.” 
Mention any other maxims applied in 
equity. What is equitable conversion? 
What is meant by marshaling assets? 

(a) Explain the doctrine of contribu- 
tory negligence. (b) What is the re- 
sponsibility of a master to a servant 
injured through the negligence of a 
fellow-servant? (c) What are the rel- 
ative rights of a pedestrian and a trol- 
ley car on a public street? 

State the legal requirements for the 
valid execution of a written will. What 
is meant by the expression “presence 
of the testator?” What is gained by 
having an attestation clause? 

A died intestate, leaving him surviv- 
ing a widow, mother, brother and sis- 
ter; who would be entitled to his per- 
sonal property? 

A note made by A, to which B was 
an attesting witness, payable to C’s or- 
der, was endorsed by C and D, and is 
held by E._ In an action by E against 
A, C and D, what proof is essential to 
recovery? 

COUNSELLORS’ QUESTIONS. 

Define, briefly, ancient English or 
military tenures, and the nature of their 
services. 

What event imposed the feudal sys- 
tem upon England? 

When and how were the ancient or 
military tenures abolished? 

Define the modern English tenures. 

What is an estate in lands? 

Define a freehold estate; an estate 
less than freehold. What is an estate 
upon condition? What is a remain- 
der? a reversion? 
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Enunciate the rules of descent ob- 
seved by the common law of England. 

How may title to things real be ac- 
quired or lost? 

What is title by alienation? What 
is alienation by devise? When and 
how was it introduced into English 
law? 

Explain the differences between title 
by escheat and title by forfeiture. 

What is a chattel? What is a chat- 
tel real? What is a chattel personal? 
How is title to things personal acquir- 
ed or lost? 

Define property. Is property in 
chattels personal liable to joint tenancy 
and tenancy in common? 

Explain the rule as to advancement 
under the New Jersey statute of de- 
scent. 

Under what circumstances does the 
half-blood of a deceased intestate take? 

A died seized of lands and leaving as 
his nearest relatives and heirs-at-law 
five first cousins, sixty-seven second 
cousins and seventy-one third cousins. 
To whom do the lands descend? What 
rule of descent exists in New Jersey? 

Define deed; indenture. Recite the 
ordinary and necessary parts of a deed. 
Are the covenants in a deed binding on 
the grantee when only the grantor 
signs and seals the deed? Give author- 
ity for your answer. 

Conveyance of land to B B C and 
wife, in trust, to receive the rents, etc., 
during the minority of their children, 
then when they become of age, in trust 
to convey the land to such children as 
then may be living, in equal shares as 
tenants in common. _ B B C survived 
his wife and died leaving three chil- 
dren, Ralph, a son, being then of age, 
and two minor children. To whom 
did the estate descend? 

“A” died intestate, leaving surviving 
him several children of his only child, 
theretofore deceased. To whom do his 
lands descend, and by what rules? 

“A” died leaving a will devising cer- 
tain lands to “B” for life, and at his 
death to go to his heirs; upon the 





death of “A,” ‘B” was living and sev- 
eral of “B’s” children. In whom did 
the property vest upon the death of 
as! | = 

“A” died leaving a_ will, devising 
lands to “B” and the heirs male of his 
body, “B,” and several of his children 
being then living; in whom did the 
property vest upon the death of “A;” 
what estate, if any, would the wife of 
“B” have, upon his death? 

Describe how you would search 
against the title to lands in order to be 
able to advise your client of thé condi- 
tion of the title. 

What effect, if any, does the taking 
of an appeal have upon an order or de- 
cree in the Court of Chancery, (a) dis- 
charging an injunction; (b) allowing 
an injunction? 

Can the jurisdiction of the Court of 
Errors and Appeals be taken away by 
legislative enactment? 

Distinguish between the distribution 
of an intestate’s estate per stirpes; 
and per capita. 

“A” died intestate, leaving personal 
property, and leaving surviving him no 
widow, but two children of a first wife 
and three children of a second wife. 
How must the property be distributed? 

Describe how you would obtain re- 
lief for a client whose lands were as- 
sessed by the tax assessor beyond their 
true value? 

What iacts are necessary to give the 
Chancellor jurisdiction to appoint a re- 
ceiver for an _ insolvent corporation; 
what becomes of the title to real and 
personal property of an insolvent cor- 
poration upon the appointment of a 
receiver? 

What is necessary in order that a 
corporation may resume its property 
and franchises, after the appointment 
of a receiver? 

A bill was filed praying for a decree 
for the insolvency of a corporation and 
the appointment of a receiver, on June 
Ist, 1899, and a decree was made ac- 
cordingly; there was a_ real estate 
mortgage, a chattel mortgage, record- 
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ed March Ist, 1899, and wages due 
workmen, and unpaid since April Ist, 
1899, and other debts due various cred- 
itors on book accounts, notes, etc. De- 
scribe how the receiver should pay 
these various creditors, when there was 
not enough money realized to pay all 
in full. 

What must a foreign corporation do 
in order to lawfully transact business 
in this state? 

What is the practice for the sale of 
lands of a person presumed to be dead; 
what must the petition in such a case 
show? To whom is the petition ad- 
dressed? State the practice in the sale 
of lands of an infant. 

What is a writ of certiorari, and out 
of what courts does it issue? Out of 
what courts does a writ of error issue, 
and what is brought up by the writ? 

Who may grant a writ of habeas cor- 
pus in this state, and what must a pe- 
tition to obtain a writ contain? 
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Heulings, Albert C., Camden (415 
Market street). 
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Merry, Edwin F. 

Potter, James Boyd. 

Reed, Hugh B. 

Silzer, George S. 

Clark, Robert M. 

Farquhar, Charles R. 

Hoppin, John J. 

Nugent, Edward. 

Raymond, Thomas L. 

Rupprecht, Julius. 

Young, Henry, Jr. 














MISCELLANY. 


The law examiners for the next 
(February term) are: Otto Crouse, 
George J. Bergen, Carroll Robbins, 
Charles A. Rathbun, Edward D. Duf- 
field, John W. Harding. 





OBITUARIES, 





MR. WILSON H. JENKINS. 

Mr. Wilson H. Jenkins, Prosecutor 
of the Pleas of Camden county, died 
suddenly October 30, at Brooklyn, N. 
Y., where he had been witnessing a 
trial of speed between several fine ani- 
mals at the Aqueduct race track. While 
watching the race from over the fence 
rail of a _ stand enclosure, and when 
about to leave the spot, he staggered 
and fell forward and, though a _ phy- 
sician was soon summoned, he died in 
a few moments from heart failure. He 
was born at Waterbury, S. C., Nov. 6, 
1846, and attended schools in Columbia 
and Charleston, that state, and then 
read law in _ the office of his uncle, 
Richard S. Jenkins, of Camden, and 
was admitted to the Bar of New Jersey 
in 1874, and as counselor in 1877. He 
was appointed Assistant Prosecutor of 
the Pleas of Camden county 1874, and 
held the office for ten years under his 
uncle, who was the then Prosecutor. 
At the expiration of that time Gover- 
nor Abbett declined to reappoint Rich- 
ard S. Jenkins as Prosecutor, and his 
nephew was named instead. Wilson 
H. Jenkins then named his uncle as 
Assistant Prosecutor, and he held the 
office for five years. During the fa- 
mous Annie Leconey trial Assistant 
Prosecutor Richard Jenkins’ health 
gave way under the severe strain. He 
broke down while making argument to 
the jury, and did not live long after- 
ward. Deceased leaves a widow and 
two children—a boy and girl. The 
funeral took place at Haddonfield. The 
pall-bearers were Justice Garrison, 
Judge Miller, Judge Armstrong, Attor- 
ney-General Grey, Judge Joline, Sher- 
iff Baird, ex-Sheriff Henry J. West, 
County Clerk Barber. 
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MAJOR GEORGE T. INGHAM. 

Major George T. Ingham, of the At- 
lantic City Bar, died Oct. 31 at his res- 
idence from a stroke of paralysis of 
three days previous. He was born 
sixty-one years ago in Salem, N. J. He 
served with distinction in the Civil 
War, entering the service with the 
New Jersey Volunteers and later being 
transferred to the Regulars. At one 
time he was on the staff of General 
Sykes, and for a time after the war was 
stationed at Fort Leavenworth and 
Fort Snelling. He was a prominent 
member of the Loyal Legion. Major 
Ingham was admitted to the New Jer- 
sey Bar in 1870. Of late years, how- 
ever, he did not engage in active prac- 
tice. The deceased had a wide circle 
of friends throughout the whole state, 
and leaves a widow, four daughters and 
one son. 





THE NEW CAMDEN PROSECUTOR, 





Mr. Frank T. Lloyd has been ap- 
pointed Prosecutor of Camden county 
in the place of Prosecutor Jenkins, de- 
ceased. Mr. Lloyd was for several 
years a compositor on a Philadelphia 
daily, and between times studied law. 
In 1882 he was admitted to the Bar of 
Philadelphia county, settled down im- 
mediately to active practice, and soon 
attracted toward himself a_ lucrative 
clientelle. He was admitted to the 
New Jersey Bar two years ago last 
February, and has since been promin- 
ent in business, social and political cir- 
cles in that city and county. 

The new Assistant Prosecutor is W. 
Morse Archer. 





STATE NOTES. 


By the will of the late George P. 
Howell, of Jersey City, he left an es- 
tateestimatedto be worth $400,000. The 
two well-known counselors, Mr. Chas. 
L. Corbin, of Metuchen, and Mr. Wil- 
liam H. Corbin, of Elizabeth, his 
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nephews, will receive most of the es- 
tate. 

Mr. Paul A. Queen, a_ well-known 
member of the Hunterdon Bar, was 
sworn in as Surrogate of that county 
on November 20, and he immediately 
re-appointed as his deputy Mr. George 
F. Hanson, also a member of the same 
Bar, and who has been Deputy Surro- 
gate for the past fifteen years. 

Mr. Jesse Salmon, of Newark, a law 
stenographer, who has been somewhat 
prominent in Republican politics of 
Essex county recently, was appointed 
on December 2 Supervisor of Bills for 
a term of five years. This office was 
created by the Legislature last win- 
ter, in order to do away with the en- 
grossing of bills, and the appointment 
is by the Governor. Each of the two 
Houses of the Legislature elect an as- 
sistant to the Supervisor. 

Mr. Howard MacSherry, of New 
Brunswick, has formed a partnership 
with Mr. William H. Rees, of Jersey 


City, and the firm of MacSherry & 
Rees will hereafter have business of- 
fices at 76 Montgomery street, Jersey 
City, N. J. 





$20,000,000 MORTGAGE FILED. 


A $20,000,000 mortgage in favor of 
the New Jersey Title Guarantee Com- 
pany, covering all the property of the 
Jersey City, Hoboken and Paterson 
Street Railway Company, in Hudson, 
Passaic and Bergen counties, was filed 
at the office of the Hudson County 
Register Monday. The document, 
which contains $10,000 in revenue 
stamps, is dated Nov. 1 and is signed 
by David Young, president, and W. C. 
Doubleday, secretary of the traction 
company, and A. Q. Garretson and J. 
E. Hulsizer, Jr., secretary of the Title 
Guarantee Company. 





BOOK NOTICES, 


A TREATISE ON CRIMINAL 
PLEADING AND PRACTICE by 
Joseph Henry Beale, Jr., Professor 





of Law in Harvard University. Bos- 

ton. Little, Brown & Company. 

1899. 

This book is prepared for the use of 
students, but, as it presents in conven- 
ient shape the principles which are 
otherwise covered by the large works 
on Criminal Procedure, it will prove a 
convenient volume for any lawyer. Of 
course it takes up only the law as es- 
tablished by leading cases, and every- 
thing is greatly condensed, but this 
makes it just such a book as law stu- 
dents need to have, if they desire to be- 
come acquainted with American crim- 
inal law. Mr. Beale has a well-earn- 
ed reputation at the Bar, and large ex- 
perience in the lecture room. This 
work, unlike some other elementary 
handbooks of law, cites cases on the 
bottom of every page, and the book 
is in consequence all the more valuable 
to a lawyer in actual practice. The 
volume is well printed and bound in 
black cloth, and contains four hundred 
pages. 

REPORT OF THE ANNUAL 
MEETING OF THE VIRGINIA 
STATE BAR ASSOCIATION. Au- 
gust 1-3, 1899. Edited by Eugene 
C. Massie, of the Richmond Bar. 
1899. Pp. 301. 

As the Virginia State Bar Associa- 
tion is one of the most active and up- 
to-date associations in the country, it 
has given us pleasure to look over these 
proceedings, and especially to note the 
addresses, which are of high character. 
The annual address was by Hon. Alex- 
ander P. Humphrey, of Kentucky, on 
the Impeachment of Samuel Chase, 
and, like the address of the President 
of the Association, Hon. John Goode, 
of Bedford City, Va.,‘ is well worth 
reading. There is also some first- 
class humor in one of these addresses, 
extracts from which we may make at 
a later date, for it is good to have the 
practical and’ witty side by side in the 
law, where in any event things are 
apt to be dry enough to make life seem 


prosy. 








